IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS ( PHENTERM NE/ :
FENFLURAM NE/ DEXFENFLURAM NE) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON

MEMORANDUM AND PRETRI AL ORDER NO. 1962

FI NAL PRETRI AL ORDER OF THE TRANSFEREE COURT
REGARDI NG CASES READY FOR RENMAND!

BECHTLE, J. MAY 9, 2001
TABLE OF CONTENTS

l. INTRODUCTION . . . . . . . . . . . . . . . . . . . .. ..1
1. ADMNSTRATITONOF THECASE . . . . . . . . . . . . . . . . 4
A Plaintiffs’ Managenent Committee . . . . . . . . . . 4

B. Def ense Liaison Counsel . . . . . . . . . . . . . . .5

C. Speci al Di scovery Master . . . . . . . . . . . . . . 6

[11. DISCOVERY . . . . . . . . . . . . . . . . . . . ...
A Pretrial Orders . . . . . . . . . . . . . . . ... .7

B. Fact and Expert Discovery . . . . . . . . . . . . . . 8

1. Status of Discovery at the Tine of Remand . . . 8

2. St at e/ Federal Coordination . . . . . . . . . . 10

3. Remai ning Discovery . . . . . . . . . . . . . 11

4. Third Party Cainms/Crossclains . . . . . . . . 12

5. Remand Questionnaires . . . . . . . . . . . . 12

' At such tinme that a civil action is ordered to be renmanded
to the transferor court by the Judicial Panel on Miltidistrict
Litigation, either by a lifting of the stay of the Conditiona
Transfer Order or otherwse, the Cderk of this court shall
designate this Order and any supplenents thereto as part of the
record to be remanded.



| V.

V.

C. Expert Testi nony

D. Records on Renand .

NATI ONW DE CLASS ACTI ON SETTLEMENT W TH AHP

A Provi sions of the Settl enent Agreenent.

B. Opt - Qut Cases and Surviving C ains

C. Cl ass Menbers’
CONCLUSI ON .

C ai ns Agai nst O her

Def endant s

13
14
15
16
19
20

21



| NTRODUCT| ON

Prior to Septenber 15, 1997, Anmerican Home Products
Corporation (“AHP’) marketed and sold two prescription drugs for
weight loss in the United States under the brand names Pondi m n
(fenfluram ne)? and Redux (dexfenfluram ne)?® (hereinafter
referred to as the “diet drugs”). Beginning in 1992, physicians
commonly prescribed Pondimin alone or in conbination with
phenterm ne, another prescription diet drug. Phenterm ne was,
and still is, manufactured by various entities and is distributed
and sol d under several different brand nanes. The conbination of
Pondimn with phenterm ne was often referred to as “Fen-Phen.”
Redux was prescribed as a nonot herapy because it did not cause
t he sane adverse side effects as Pondi m n.

Begi nning sone tinme prior to 1997, individuals who ingested
the diet drugs, alone or in conbination with phentermne, filed
| awsuits and class actions in federal and state courts agai nst

AHP and ot her defendants, including manufacturers, distributors,

2 Oiginally, Les Laboratoires Servier (“Servier”) held the
international patent rights to fenfluram ne. In 1963, one of
Servier's affiliates granted A .H Robins, Inc. (“A H Robins”) an
exl cusive license to nmake, use and sell fenfluramne in the United
States. AHP later acquired A H Robins and, thereafter, marketed
and sold fenfluramne in the United States under the brand nane
Pondi m n.

3 Servier also held the international patent rights to
dexfenfluram ne. 1n 1990, Servier and I nterneuron Pharnmaceutical s,
Inc. (“Interneuron”) entered into a Patent and Know How License
Agreenent to manufacture, use and sell dexfenfluramne in the
United States. In Novenber 1992, Interneuron sublicensed its
patent rights for dexfenfluram ne to American Cyanam d Conpany,
which was acquired by AHP in 1994, After the FDA approved
dexfenfluram ne, AHP marketed and sold it in the United States
under the brand nanme Redux.



wei ght-1o0ss clinics, pharmacies and physicians. Plaintiffs
asserted various clains, including traditional personal injury
products liability clainms under state common | aw, such as design
defect, manufacturing defect, failure to warn, breach of
warranties and m srepresentation. Plaintiffs also asserted sone
| ess-than-traditional clains under consuner-based state | aws and
statutes. The relief sought by plaintiffs included nonetary
damages, nedical screening services, and refunds for purchasing
the diet drugs.

On Decenber 10, 1997, the Judicial Panel on Miultidistrict
Litigation (the “Panel”) designated this court as the transferee

court for INRE: DIET DRUGS (PHENTERM NE/ FENFLURAM NE/

DEXFENFLURAM NE) PRODUCTS LIABILITY LITIGATIQN, MOL NO 1203 (“MDL

1203"). As of Decenber 1999, approximtely 18,010 users had
filed |l awsuits against AHP and the other defendants. At present,
approximately 3,000 civil actions have been transferred to this
District for coordinated and consolidated pretrial proceedings.
A consi derabl e nunber of parallel state proceedi ngs are pending
and continue to be filed and adm nistered by state courts

t hr oughout the country.

It is apparent that sone of the |egal issues present in this
l[itigation are case-specific to individual plaintiffs’ cases,
fact-intensive and subject to peculiarities of state law. The
court has endeavored to resolve all commopn questions whenever

possi ble. These efforts, supported by the assistance of the



court - appoi nted Speci al Di scovery Master and the parties,

i ncludi ng court appointed plaintiff and defendant |iaison
counsel, resulted in final rulings regarding nearly all notions
pertaining to pleading and di scovery. |In summary, this court has
rul ed upon a nunber of case-w de issues on topics ranging from
service of process, discovery, procedure, expert testinony,*
class certification, joinder, sufficiency of pleadings and renmand

to state court. As for substantive subjects, the court has rul ed

upon issues relating to, inter alia, jurisdiction, standing, pre-
enption and requests for judgnent as a matter of |aw.

Because the court addressed substantially all such case-w de
i ssues anenable to resolution in this transferee court, and
because all comon fact and expert discovery is substantially
conplete, the court concludes that many civil actions pending in
MDL 1203 are now eligible for remand to the transferor courts for
final disposition. By this Final Pretrial Oder, the court
initiates an ongoing remand programto foster pronpt adjudication
of cases transferred here by the Panel that have conpl eted the

pretrial process.

4 See infra Ill.C (discussing scope of court’s consideration
of expert testinony and chal |l enges thereto).



1. ADM N STRATI ON OF THE CASE

A. Plaintiffs’ Managenent Conmittee

Shortly after the transfer of cases to MDL 1203, the court
established the Plaintiffs’ Managenent Commttee ("PMC') to
coordi nate di scovery and other activities. As part of its duties
and responsibilities, the PMC assisted and continues to assi st
all plaintiffs in MDL 1203 and state-federal coordinated
proceedi ngs by appearing frequently before this court, attending
regul ar status conferences held by the Special D scovery Master,
preparing notions and responses regardi ng case-w de di scovery
matters and pretrial preparation, and maintai ning a docunent
depository for all docunents produced in MDL 1203. See Pretrial
Order No. 6 (entered Feb. 5, 1998). Further, the PMC coordi nated
and conpl et ed nunerous depositions of defendants’ corporate
representatives, enployees and generic experts.

In order to provide for costs and attorneys’ fees that the
PMC may be entitled to receive for providing these case-w de
services over the |last several years, the court provided for
sequestration of nine percent (9% of all paynents nmade by
defendants in settlenents or satisfactions of judgnents of cases
transfered to MDL 1203, to be placed in the “MDL-1203 PMC Cost

and Fee Account.”® (Pretrial Oders Nos. 467 & 517.) The set-

> Simlarly, in those states where the PMC has coordination
agreenents with certain plaintiffs’ firms, the court provided for
sequestration of six percent (6% of all paynents nade by
defendants in settlenents or satisfactions of judgnents.
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aside Orders also permt attorneys assigned to various comittees
who assisted the PMC with discovery at different |ocations across
the country to apply to the court for participation in the fund
as Common Benefit Attorneys. The fund wll provide paynent to
PMC nmenbers and Conmon Benefit Attorneys for the PMC s work
product to the extent that the court ultimtely determ nes that
the service was authorized, necessary and beneficial, and that
the attorney provided conpetent |egal assistance and
representation in securing a particular plaintiff’s recovery.

The set-aside requirenent applies to all NMDL 1203 paynents
made by defendants to plaintiffs regardl ess of whether a
plaintiff’s case is disposed of while on the MDL 1203 docket or
followng remand to the transferor trial court. 1d. Paynents to
the PMC or the Conmon Benefit Attorneys through the set-aside
procedure do not dimnish a plaintiff’s recovery because such
paynments are deducted fromthe share to which each plaintiff’s
private counsel is entitled under his or her arrangenent with the
client.

B. Def ense Li ai son Counse

At various tinmes during the litigation, the court appointed
separate defense |iaison counsel to represent certain groups of
defendants. See, e.q., Pretrial Oders Nos. 5, 126, 127, 128,
477 & 1412 (appointing defense liaison counsel for phenterm ne
manuf acturers and suppliers, fenfluram ne and dexfenfl uram ne

manuf acturers, drug retailers, diet centers and physicians).



Li ai son counsel’s objective was to convey information to cl asses
of defendants with comon defense circunstances. These cl asses

i ncl uded wei ght-1o0ss centers, doctors, pharnmacies, whol esal ers,

manuf acturers, etc.

C. Speci al Di scovery Master

On April 14, 1998, the court formally appointed G egory P.
MIler, Esquire, as Special Di scovery Master and vested himwth
the powers enunerated in Federal Rule of Civil Procedure 53(c)
and (d) for the purposes of adm nistering a discovery schedul e,
medi ati ng di scovery disputes and, if necessary, rendering reports
and recomendations to the court as to any di sputed di scovery-
related matter. (Pretrial Order No. 36.) |In addition to
conveni ng general status conferences, M. MIler has held
numer ous conferences pertaining to discovery disputes in
i ndividual plaintiffs’ cases. M. MIller has filed 86 Decisions
and Recommendations to date for the court’s consideration,

i ncl udi ng several decisions pertaining to voluntary dism ssals by
plaintiffs of certain defendants or cases in their entirety and
the dism ssal of defendants for |ack of product identification.
At times, M. MIller also filed Special Discovery Master
Menoranda to provide guidance to parties in MDL 1203 about the

di scovery procedures adopted by this court.



I11. DI SCOVERY

A. Pretrial Orders

Shortly after commencing this case in Decenber 1997, the
court began issuing Pretrial Orders and nunbering them
consecutively. The overwhelmng majority of Pretrial Orders are
case-specific.

In early 1998, the court established certain requirenents
for conducting discovery in MDL 1203. In Pretrial Order No. 20,
the court ordered the preservation of docunments. The court set
forth deposition guidelines in Pretrial Oder No. 21. To
initiate discovery, the court entered Pretrial Order No. 22,
requiring plaintiffs to conplete and provi de defendants with a
Fact Sheet, executed Medical Authorizations and a List of Medical
Providers.® Pursuant to Pretrial Oder No. 6, the PMC created a
docunent depository in Philadel phia. The depository contains in
excess of 6,000,000 docunents produced by both plaintiffs and
defendants in MDL 1203 and is available to the transferor courts
foll ow ng remand.

In order to facilitate access to court docunents and MDL
1203 docket information, the court established a website on July
10, 1998, and issued certain procedures to be utilized in
accessing that website. (Pretrial Oders Nos. 172 & 173.) Those

procedures were anmended on Septenber 19, 1998 in Pretrial Order

S Initially, plaintiffs had forty-five (45) days to conplete
this discovery. The court shortened this deadline to thirty (30)
days in Pretrial Order No. 1530.



No. 309. All of the court’s Pretrial Orders and Speci al

D scovery Master Decisions and Reconmendati ons and Menoranda are
avail able on the website to all persons interested in the
litigation. The website can be visited by accessing

www. f enphen. veril aw. com

B. Fact and Expert Di scovery

1. Status of Discovery at the Tine of Remand

Upon arrival in the transferee court, each case is assigned
a Discovery Initiation Date (“DID’) that determ nes the schedul e
for conpleting both fact and expert discovery. Several Pretrial
Orders address the discovery requirenents in MDL 1203. See,
e.g., Pretrial Oders Nos. 22, 292, 417, 418, 807, 992 & 1467
(setting forth discovery requirenents and schedules). There were
sone adjustnents to the discovery schedul e over tine as
ci rcunst ances changed, but essentially it requires that upon
transfer, a party nust pronptly conplete a sequential series of
di scovery steps resulting in the conpletion of all witten and
deposition discovery. See Pretrial Orders Nos. 992 & 1467
(cont ai ni ng di scovery cal endars).

Expert discovery was divided into two nmain segnents. One
segnent invol ved generic experts. GCeneric experts are persons
who would testify for a party regardi ng general causation issues
of widespread applicability. See Special D sc. Master Mem No.
30 (defining “generic expert”). Their opinions pertain to the

hi story, science and other issues of causation relating to the



use of diet drugs. Both the PMC and defendants desi gnated
generic experts that all parties may rely upon in devel oping the
theories of their cases or defenses.’” The parties generally

desi gnat ed experts to provide opinions in the several different
areas of expertise, including cardiology, epidemology, etc. The
parties can be expected to call generic experts to testify in
every case. Consequently, it is likely that in all or nearly al
cases, deposition and/or videotaped deposition will be provided
at trial.

The second segnent concerned case-specific experts who
intended to offer expert opinions about a particular plaintiff’s
medi cal condition or case. See Special Disc. Master Mem No. 30
(defining “case-specific expert”). Such experts were generally
expected to be famliar with a particular plaintiff’s nedical
hi story, either because they were independent experts retained by
the parties for litigation, or because they qualified as treating
physi ci ans or other nedical care providers possessing famliarity
wth that plaintiff’s precise claim See Pretrial Oder No. 1162
(requiring plaintiffs to provide Fed. R Gv. P. 26(a)(2)

di scl osures for all case-specific experts, including treating

physi ci ans who will render opinion testinony regarding
" The parties inforned the court that they will soon submt
the generic stipulated record for approval. Although plaintiffs

may rely upon the PMC s generic experts w thout making forna
desi gnations, they may designate additional generic experts not
proffered by the PMCin accordance with the deadl i nes applicable to
their DIDs. (Special Disc. Master Mem No. 17.)

9



causation). Unlike the parties’ generic experts, it is expected
that the parties’ case-specific experts wll appear live to
testify at trial.
2. St at e/ Federal Coordi nation

It becane evident in the beginning of this case that the
extensive parallel state and federal diet drug litigation,
i nvol vi ng many of the sane defendants and the sane plaintiffs in
both state and federal fora, warranted particul ar enphasis on
coordi nated di scovery. To this end, the court established a
Di scovery Conmttee consisting of attorneys involved in state and
federal cases serving jointly in an effort to reduce discovery
costs in cases where state and federal discovery could proceed
simultaneously in the simlar but parallel litigation. See
Pretrial Order No. 38 (entered April 21, 1998). The court
established a simlar State/Federal Coordination Conmttee to
address concerns other than discovery. (Pretrial Oder No. 39.)
State/federal coordination has taken on a nore formal status in
the State of California, where this transferee court and
California's designated state judge for all California diet drug
cases entered into a Joint Agreenent that consolidated the state
and federal commttees for the adm nistration of discovery,
i ncl udi ng deposition discovery. (Pretrial Oder No. 467.)

Overall, there were serious efforts nade by the parties,

counsel and both state and federal courts to achi eve nmeani ngf ul

10



coordination. The coordination effort nmet with considerable, if
not total, success.
3. Remai ni ng Di scovery

At the tine a case is included in a Suggestion of Remand
Order, all discovery is conplete with two exceptions.

First, Pretrial Order No. 417 allows the parties to postpone
the identification and filing of Federal Rule of Cvil Procedure
26(a)(2) disclosures for expert witnesses offered to testify
about econom c issues relating to damages. See Pretrial Oder
No. 417 (entered Jan. 6, 1999). It is this court’s opinion that
plaintiffs can designate their econom c experts within thirty
(30) days after the order of remand is filed in the transferor
court by the Panel.® Likew se, defendants can designate their
econom c experts within thirty (30) days after plaintiffs’
designations, or at such tinme as directed to do so by the
transferor court. The court postponed discovery for these
econom c experts because such testinony is usually not |engthy or
overly conplicated in personal injury cases. Furthernore, such
W tnesses are usually retained locally and often the parties can

stipulate to nuch of the testinony.

8 An Order of Remand by the Panel shoul d not be confused with
a Suggestion of Remand Order issued by this transferee court. Only
t he Panel can remand an action to the transferor court. 28 U S.C
§ 1407(a); R P. J.P.ML. 7.6(f)(i). The Panel considers remand of
a transferred action based on, inter alia, a suggestion of remand
by the transferee court. R P. J.P.ML. 7.6(c).

11



The second discovery item postponed for the transferor court
is set forth in Special D scovery Mster Menorandum No. 25,
approved by the court and filed on Cctober 22, 1999. At
Paragraph 1V, entitled “Deferral of deposition until after
remand,” the Special D scovery Master docunented the transferee
court’s approval of the deferral of one deposition of a
plaintiff’s treating physician follow ng remand. That order
requi red any party who wi shed to defer a treating physician
deposition until after remand to identify the specific treating
physician in witing in the transferee court.

The parties should pronptly identify these w tnesses whose
deposi tions have been postponed until after remand so that this
m ni mal di scovery can be conpl et ed.

4. Third Party d ai ns/ Crosscl ai ns

On July 20, 1999, the court issued Pretrial Oder No. 807
requi ring defendants to file Crossclainms and Third-Party d ai ns
pursuant to the discovery schedule applicable to all parties.

5. Remand Questionnaires

In order to nonitor the conpl eteness of discovery in cases
where all discovery deadlines are expired, the parties are
required to conplete and submt Remand Questionnaires to the
Speci al Di scovery Master for review. The Remand Questionnaire
solicits information about renmining discovery and di sputes
bet ween the parties, and is designed to do everything possible to

finalize each parties’ pretrial efforts prior to remand. This

12



effort by the Special D scovery Master shall not to be construed
as a change or anendnment to any Orders of the court or previous
practices of the court or Special D scovery Master, other than

m nor individualized changes made fromtine to tine as needed and
recorded as such. Although the transferor courts may consi der
the contents of the Remand Questionnaires, this court has not
accepted any reservations set forth by the parties therein that
differ fromthis court’s Orders and di scovery deadl i nes.

C. Expert Testi nony

In Pretrial Oders Nos. 1332, 1351 and 1685 the court issued
rulings on Daubert challenges to certain witnesses to be
proffered by plaintiffs in court proceedings follow ng renmand.
For the reasons stated in the opinions acconpanyi ng those O ders,
there is sone flexibility left to the transferor court wth
regard to the adm ssibility of expert testinony, especially
regarding the extent to which state | aw may bear upon a Daubert
i ssue pertinent to a witness who appeared here and whose expert
testi nony has been challenged. As to each of those w tnesses,
the court recommends that the transferor court examne this
court’s rulings in Pretrial Orders Nos. 1332, 1351 and 1685 to
understand the extent to which this court found the testinony to
be adm ssible. The transferor court should then consider whether
that issue should be revisited or whether this court’s ruling

shoul d control .

13



D. Records on Renmand

Rule 1.6(d)(5) of the Rules of the Judicial Panel on
Multidistrict Litigation mandates that at the tine of remand, the
parties are to stipulate to this transferee court the portions of
the record that are to be returned to the transferor court. In
Pretrial Order No. 2, dated January 9, 1998, this court received
perm ssion fromthe Panel to allow virtually the entire file in
any transferred case to remain in the transferor court. |In that
Order, this court directed that the transferor court clerk sinply

forward to this court a certified copy of the Conplaint and a

docket sheet. In many instances those were the only materials in
the transferor court file. If there was additional material, it
remained with the Cerk of the transferor court. In sone

i nstances, notions to remand to state court, to dism ss and the
i ke had been filed in the transferor court but had not been
ruled on by the tinme of transfer. Those notions were not sent to
this transferee court. This court directed that any party
seeking a ruling on such notions should provide this court with a
copy of the docunents pertaining to such notions. Were the
parties did that, this court ruled upon those notions.

The parties identified in Suggestion of Remand Orders wil |
desi gnate which part of the record created here in the transferee
court is to return to the transferor court on remand. That
portion of the record can then be conbined with the record that

al ready exists in the transferor court, providing the transferor

14



court with the entire file necessary for the ultinmate disposition

of the case.

V. NATI ONW DE CLASS ACTI ON SETTLEMENT W TH AHP

In or about April 1999, counsel for various state and
federal plaintiffs and AHP began negoti ating a nati onw de
settlenment. Utimtely, the parties executed the Nationw de
Class Action Settlenent and presented it to the Court for
approval and certification. On Novenber 23, 1999, the court
conditionally certified the Settlenent Cass. (Pretrial Oder
No. 997.) At that tine, the court also established procedures
for providing notice, conducting fairness hearing discovery and
comenci ng the Fairness Hearing on May 1, 2000. The court
entered Pretrial Order No. 1071, dated January 28, 2000, which
convened a Special Discovery Court specifically designed to
expedi te di scovery devel opnent and adj udi cate disputes in
anticipation of the Fairness Hearing. Docunent production was
provided for in Pretrial Order No. 1111

From May 2, 2000, through May 7, 2000, the court held the
Fai rness Hearing to consider the fairness, reasonabl eness and
adequacy of the Settlenent Agreenent. Prior to the Fairness
Hearing, the parties executed the First, Second and Third
Amendrent s, which were considered by the court as part of the
Settlement Agreenent. The court received additional testinony at

a Post-Fairness Hearing on June 1, 2000. Thereafter, the parties

15



agreed to the Fourth Amendnent, requiring the court to hold a
heari ng on August 10, 2000 to consider its provisions.

The court approved the Nationw de C ass Action Settlenent on
August 28, 2000 in Pretrial Order No. 1415. That Order is
presently on appeal to the United States Court of Appeals for the
Third Circuit.

A. Provi sions of the Settl enent Agreenent

The American Hone Products Cl ass Settlenent wth class
counsel (class counsel consisting of nenbers fromthe PMC and
cl ass counsel fromother jurisdictions who worked with the PMC to
bring about this Settlenent) provides for various benefits to
eligible dass Menbers, ranging fromslight danmage entitling a
claimant to a relatively nodest recovery coupled wth nedical
monitoring and m nor nedical treatnent, to nore serious clains of
specifically defined val vul ar heart conditions that are eval uated
on a scientifically established matrix. This fornmula could
result in a recovery of “matrix conpensation benefits” of several
hundreds of thousands of dollars or nore, depending on the
precise condition and the tinme that it is identified.® The

Settl enent provides for an echo-cardi ogram exam nation in sone

® The Settlement created four matrices conposed of cells
formed by the intersection of five separate matrix |evels of
severity of valvular heart disease (“VHD') and 11 separate age
intervals. dass nenbers suffering fromserious VHD are entitled
to paynents pursuant to the matrices. CGeneral ly, the anount of
conpensati on decreases with age. The |evels of VHD described on
the matrices correspond with the medical consensus regarding the
stages of serious VHD. (Pretrial Oder No. 1415 at 49-50.)

16



i nstances. Sone persons will receive an echo-cardiogram and if
nei ther specific synptons nor positive findings are present they
w Il have the benefit of knowi ng that they are not expected to
experience any injury fromthe use of diet drugs. Recovery in
such instances would be limted primarily to the services
rendered. |In other instances, the Settlenent provides for
consultation with a certified cardiologist of the Cass Mnber’s
choice as well as other steps in the screening process to
determ ne the extent to which diet drugs may have contributed to
a Cass Menber’s injury.

Medi cal nonitoring procedures could allow sone persons to be
ongoi ng participants in the Settlenent for as |ong as 14 years;
others for a much shorter tinme. The Settl enent Agreenent
provides for a nmeans of security to assure the right of a
participating Cass Menber to receive the benefit to which that
person is found to be entitled at any tine over the course of the
screeni ng period and beyond.

The Settl enment Agreenent provides for the establishnment of a
Trust to adm nister the Settlenent. The Trust, |ocated in
Phi | adel phia, is currently in place and adm ni stering al
features of the Settlenment. The nenbers of the Board of Trustees
are fromvarious parts of the country and various disciplines,

i ncluding nationally recogni zed physicians with the highest
| evel s of conpetence and experience in the field of cardiol ogy

and related topics within that discipline.

17



Eligible Cass Menbers can avail thenselves of Settlenent
benefits through one of two procedures:

First, Cass Menbers can register for Settlenent benefits by
conpleting a blue registration formenclosed in the Settl enent
Packet that was distributed to them Eligible Oass Menbers who
do so will receive benefits only upon final judicial approval of
the Settlenment. Further, Cass Menbers who file blue forns and
who are not then entitled to certain benefits under the
Settlenent retain the right to decide later, if certain
condi tions develop, to return to court to litigate their clains
by utilizing the internedi ate and back-end opt-out provisions of
the Settlenment, which are discussed bel ow.

Second, C ass Menbers can el ect the Accel erated
| npl enentation Option (“Al0) by conpleting a pink registration
formenclosed in the Settlenment Packet. The AIOis a private
contract between a O ass Menber and AHP that allows a O ass
Menber to receive all of the benefits to which he or she would be
entitled under the Settl enent Agreenent regardl ess of whether or
not the Settlenent receives final judicial approval. In
exchange, however, C ass Menbers who elect the AlO are required
to give up their potential opt-out rights and the right to object
to the Settlenment. The start date for receiving benefits
pursuant to the Al O was August 28, 2000, the date on which this
court approved the Settlenent. See Pretrial Oder No. 1415 at 74

(describing AO.

18



It is estimated that 5,000,000 diet drug prescriptions were
witten over the relevant tine period. While nost persons only
recei ved one prescription, sonme received nore. |In any event,
several hundred thousand potential clainms are included in the
Settlenent, and as of the date of this Order sone 280, 000 persons
have regi stered or are otherwi se participating in the Settl enent
and are in various stages of having their clains verified and
assessed.

B. Opt - Qut Cases And Surviving d ains

The Settl enent provides several opportunities for C ass
Menbers to opt-out. These opportunities range fromthe initial
opt-out, which was to occur by March 30, 2000 under the terns of
the Settl enment Agreenent conditionally approved by the court in
Novenber 1999, to that circunstance when the security that
Ameri can Honme Products has provided to fund the Settlenent m ght
fail, if that unexpectedly occurs. In the interim certain O ass
Menbers who did not elect the Al O have an opportunity, if they
learn that they have a specifically defined adverse heart
condition, to assess whether they want to remain in the
Settlenment and followits fornmula for an award; or w thdraw from
the Settlenent by exercising their internmediate or back-end opt-
out rights and either re-conmence court proceedi ngs or comence
themfor the first tine. American Home Products agreed not to

raise the statute of limtations or any simlar bar to prevent

19



such an opt-out party fromproceeding in court. In return, the
opt-outs surrendered their rights to seek punitive damages.

It is estimated that there are several thousand plaintiffs
who have exercised their initial opt-out rights. Their cases
nmust be adm nistered to conclusion in the transferor courts
foll ow ng remand.

Certain other diet drug plaintiffs are not included in the
definition of the Cass. Those cases nust al so be adm ni stered
to their conclusion in the transferor courts follow ng remand.
One category of these cases consists of plaintiffs who claimto
have contracted primary pul nonary hypertension (“PPH) as a
result of the ingestion of diet drugs. This condition is
acknowl edged to be extrenely serious and term nal, and persons
who cl ai m damages by having contracted it will have their cases
adm ni stered here in the transferee court through pre-trial and
then be remanded to the appropriate transferor court for trial.
There are sone other clains in a few cases that are simlarly
outside of the Class definition, and plaintiffs prosecuting those
clains will follow the sane course as those prosecuting PPH
cl ai ns.

C. d ass Menbers’ dains Agai nst O her Def endants

Def endant s that manufactured a separate product known as
phent ermi ne have been parties to this litigation fromthe outset.
The principal phenterni ne defendants, nunbering fromé6 to 8, have

not settled their cases on a global basis. They continue to
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adm nister their defenses as plaintiffs continue to press clains
agai nst them However, many plaintiffs and phenterm ne

def endants have settled their cases on an individual basis. The
court will ultimately designate these unsettled cases for renmand

to their respective transferor courts for final disposition.

V. CONCLUSI ON

Based on the foregoing description of events that have taken
place in this MDL 1203, the court will order the initiation of an
ongoi ng remand program consi sting of a series of consecutively
nunber ed Suggestion of Remand Orders, in which the court wll
suggest that the Judicial Panel on Multidistrict Litigation
remand certain civil actions to their respective transferor
courts. The court will also designate this Menorandum and Order,
al ong with any suppl enents and/ or anendnents thereto, as the
final pretrial Order in all cases that the court ultimately

determ nes are ready for renmand.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS ( PHENTERM NE/ :
FENFLURAM NE/ DEXFENFLURAM NE) : MDL DOCKET NO. 1203
PRODUCTS LI ABI LI TY LI TI GATI ON :

PRETRI AL ORDER NO. 1962

AND NOW TO WT, this 9" day of May, 2001, IT IS ORDERED
t hat :

1. An ongoing remand programis hereby initiated for cases
transferred to this transferee court by the Judicial Panel on
Mul tidistrict Litigation that have conpleted the pretrial
process. The remand program shall consist of a series of
consecutively nunbered Suggestion of Remand Orders to be issued
by this transferee court; and

2. This Pretrial Order No. 1962, along with any
suppl enents and/ or anendnents thereto, shall serve as the final
pretrial order of the transferee court in all cases for which the
court wll file a Suggestion of Remand wth the Judicial Panel on
Mul tidistrict Litigation.

SO ORDERED.

LOU S C. BECHTLE, J.



